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Quick Fire

Updates

BVI UPDATES

1. Consultation on reforms to the BVI Business
Companies Act

The BVI Financial Services Commission (FSC)has undertaken a
public consultation on proposed reforms to the BVI Business
Companies Act, 2004, in order to ensure compliance with
international standards established by the Global Forum on
Transparency and Exchange of Information for Tax Purposes
(Global Forum) and the Financial Action Task Force (FATF).The
proposed amendments are in relation to:

o struck-off companies;
e maintenance of records and underlying documentation; and
e issuance of bearer shares.

The consultation period closed on 23 March 2021.

2. New annual returns required by regulated entities

The Financial Services (Prudential and Statistical Returns)
(Amendment) Order, 2021 came into force on 15 February 2021.

The Order was issued by the FSC and introduced new annual
return requirements for various BVI licensees.

Guidance on how to complete and file the new returnsis
available on the FSC's website here.

Annual returns
New annual returns are required for the following licensees:

e  captive insurers holding a Category, C, D, E or F insurance
licence under the Insurance Act, 2008 (as amended, the
Insurance Act);

e domestic insurers holding a Category A or B insurance
licence under the Insurance Act;

e insurance intermediaries licensed under the Insurance Act ;

e insurance managers licensed under the Insurance Act; and

e investment business licensees under the Securities and
Investment Business Act, 2010 (including licensed investment
managers, investment advisors and custodians).

The initial submission deadline for the new returnsis 15 May
2021 for the 2020 calendar year. After that, returns are required
to be submitted by 31 March annually.

AML/CFT return

The Order also introduced an anti-money laundering/counter
financing of terrorism (AML/CFT) specific return which must be
completed by all licensees under the following statutes:

e  Banks and Trust Companies Act.

e Company Management Act.

e  Securities and Investment Business Act.

e Insurance Act.

e Insolvency Act (licensed insolvency practitioners).
e Financing and Money Services Act.
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Approved investment managers must also file an AML/CFT
return.

The applicable deadlines are those stated above, with the first
filing being required by 15 May 2021 with respect to the 2020
reporting period.

Banking, trust and company management licensees

A new Fiduciary Services Business Annual Return replaced the
previous version and is effective for the calendar year 2021. This
return is to be completed by licensees under the Banks and Trust
Companies Act, 1990 (as amended) and the Company
Management Act 1990 (as amended).

The new Fiduciary Business Annual Return is to be completed and
filed with the FSC within T month of the end of each calendar
year.

Prudential return for Banks

The submission date for filing of the Prudential Return for Banks
is amended to 15 days following the end of the relevant quarter
(from 1 month after the quarter-end, as was the previous
position).

Administrative penalties
Administrative fines may be imposed under the Order for:

e failure to file a prudential or statistical return;

e failing to ensure information submitted is inaccurate;

e failing to notify the FSC of knowledge or inaccurate or
misleading information within a return; and

e failure to provide accurate information.

3. Updated CRS lists of participating and reportable
jurisdictions

The International Tax Authority (ITA)issued an updated Common
Reporting Standard (CRS) List of Participating Jurisdictions on 18
March 2021. The following jurisdictions have been added to the
list: Liberia, Marshall Islands, Morocco and New Caledonia.

The CRS List of Reportable Jurisdictions was updated at the same
time to include Curacao and Costa Rica for exchanges in 2021.

4. BVIFARS online

On 16 March 2021, the ITA issued a notice informing all reporting
entities and constituent entities that the BVI Financial Accounts
Reporting System was back online.

The ITA had previously issued a notice reminding Virgin Islands
Financial Institutions and constituent entities (1) that reporting
should now be made using the OECD version 2.0 schema and (2
of the following filing deadlines:

e  FATCA and CRS filings: 31 May 2021; and

e Country-by-Country reporting (CbCr): no later than 12
months after the last day of the reporting fiscal year of the
MNE group.
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5. FSC updates

AML outreach programme

The FSC's Newsletter of 8 February 2021 announced the launch of
its AML/CFT Outreach Programme. This Programme is aimed at
ensuring the BVIfinancial services industry understands the
legislative and regulatory requirements and will be an ongoing
campaign consisting of a service of informative broadcasts and
written content.

Further information, as well as AML/CFT videos can be found on
the AML/CFT page of the FSC's website.

Hong Kong office reopens

In addition, the FSC's Asia Representative Office of the FSC
reopened on 15 March 2021, following its closure in mid-February
to observe the Lunar New Year holidays.
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6. NPOs to appoint a Designated Person

The BVI Financial Investigation Agency (FIA)issueda Public Notice
on 17 February 2021, requesting that all non-profit organisations
(NPOs) appoint a Designated Person for the purposes of carrying
out the suspicious activity reporting function as well as to act as
the NPO's primary contact with the FIA.

A Designated Person appointed by an NPO must:

e  be a person with sufficient seniority within the NPO;

e  know and have a clear understanding of the activities and
operations of the NPO; and

e attend, at least on an annual basis, AML/CFT training.

Notifications of Designated Persons were required to be returned
to the FIA by 15 March 2021 viathe prescribed form.
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7. Mourant Cayman Regulatory Seminar

On 26 February 2021, Mourant held its annual Regulatory Seminar
at the Ritz Carlton, Grand Cayman. The seminar included a
presentation from the Cayman Islands Monetary Authority (CIMA)
and a fireside chat with the Department for International Tax
Cooperation (DITC), followed by an AML/CFT training session for
the directors amongst the attendees.

For our top ‘'take-aways' from the seminar, please click here.

8. Economic substance deadlines

The remaining Cayman Islands economic substance (ES)deadline
for first year reporting is 30 April 2021. This applies for relevant
entities reporting in relation to any relevant activity (other than IP
business) carried on during a financial period ending between 31
December 2019 and 30 April 2020. For such entities reporting on
a period ending on or after 1 May 2020, the deadline is 12 months
after the period end date.

Please note the above deadlines do not apply to first year
reporting for entities conducting high risk IP business or claiming
to be tax resident overseas, which should have made their
submissions by 28 February 2021 (for financial periods ending
between 31 December 2019 and 29 February 2020). For such
entities reporting on a financial period ending on or after 1 March
2020, the deadline is 12 months after the period end date.

ES returns are made via 'smart forms' on DITC's online portal. Itis
important to submit the returns before the deadline as the ES
legislation imposes a late filing penalty of US$6,098 and an
additional penalty of US$610 for each day during which the failure
to file continues.

9. Economic substance practice points

The DITC updated their ESN practice points on 19 March 2021 to
provide further guidance on completing the online smart forms
on the DITC Portal. The newly added practice points confirm the
following:

e  Only individuals (not entities) can be assigned as secondary
users on the DITC portal.

e  Secondary users do not automatically lose their access rights
to the entities they are assigned to upon a change of the
responsible person. If a newly designated responsible person
does not wish any previously assigned secondary user to
continue to have access to any entity, then the responsible
person must remove them.

e  Functionality to allow Tax Residentoutside the Cayman Islands
(TRO) Formsto be submitted for successive reporting periods
is in the process of being added to the DITC Portal. Currently,
any attempt to submit a TRO Form for a successive reporting
period will be rejected. The submission process will therefore
be simplified for drcumstences where no changes have taken
place since the last reporting period.
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10. CRS compliance form - 2019 and 2020 deadline

At our recentRegulatory Seminar, the DITC reminded industry
attendees that the 2019 CRS Compliance Form and the 2020 CRS
Compliance Form are both due on or before 15 September 2021.
A bulk upload option of the form in CSV format is expected to be
released soon.

The DITC would encourage early completion of the forms. FAQs
to assist are available at https;//www.ditc ky/crs/crs-fags/.

1. Private funds —annual returns and regulations

The Private Funds (Annual Returns) Regulations, 2021 and Private
Funds (Amendment) Regulations, 2021 came into force on 25
March 2021.

Annual returns

The Private Funds (Annual Returns) Regulations, 2021 confirm that
a private fund must submit an annual return to CIMA in respect of
each financial year (in the form set out in the Schedule to the
Regulations) within six months after the end of the financial year
to which it relates or within any extension of that period as CIMA
may allow.

The annual return fee will be:

e  (1$300 (US$366); and

e an additional CI$150 (US$183) for (1) each alternative
investment vehicle (AIV), unless the AV is itself registered as
a private fund, and (2) each sub-fund,

in respect of which the private fund has submitted the operating
information and financial information, up to a maximum of 25
AlVs or sub-funds or both.

The annual return must include:

e operating and financial information in respect of (1) each AlV,
unless the AV is itself registered as a private fund, and (2)
each sub-fund; and

e  structure information in respect of 'related fund entities'

(such as AlVs, parallel funds and co-investment vehicles),
including those registered as private funds.

Annual returns should be submitted through the private fund's
auditor or such other designated person as may be approved by
CIMA. The auditor or designated person will only be responsible
for submitting each duly completed return received from the
private fund to CIMA in a timely manner and will not be liable for
the accuracy or completeness of the annual return submitted.

When completing the annual return, the private fund should have
regard to any explanatory material issued by CIMA.

A private fund which has received capital contributions for the
purpose of investment must confirm in the annual return that it
has complied with sections 16 to 18 of the Private Funds Act (2021
Revision).
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Amendment Regulations

The Private Funds (Amendment) Regulations, 2021 provide that
an operator of a private fund which has not received capital
contributions from investors for the purposes of investment, must
file a declaration with CIMA that attests to this fact within six
months after the end of the financial year to which it relates. The
form of the declaration is set out in the Schedule to the
Regulations.

12. Updated CRS list of reportable jurisdictions

The DITCissued an updated CRS List of Reportable Jurisdictions
on 1 March 2021 to include Albania and New Caledonia for
exchanges in 2021.

13. Regulatory policies - local audit sign-off for mutual
funds and private funds

On 3 March 2021, CIMA issued the following new regulatory
policies:

e Regulatory Policy - Local Audit Sign-off for Private Funds
e Regulatory Policy - Local Audit Sign-off for Mutual Funds
and Mutual Fund Administrators

A brief summary of both policies, which take a similar form, is set
out below.

The policies apply to private funds and mutual funds/mutual fund
administrators registered under the Private Funds Act (2021
Revision) or Mutual Funds Act (2021 Revision) respectively. They
do not extend to foreign domiciled funds that are administered in
Cayman, but not otherwise registered as foreign companies
doing business in Cayman.

All private funds and mutual funds/mutual fund administrators
must have their accounts audited and signed-off by an approved
local auditor. Only auditors with a physical presence in Cayman
will be approved. Local auditors must be appointed from CIMA's
list of Approved Auditors (available here). CIMA does not require
that all the audit work of the fund/administrator be carried out
locally or solely by the approved local auditor.

The policies provide that annual audit and accounts must be
prepared in accordance with IFRS or GAAP of the USA, Japan,
Switzerland or a non-high risk jurisdiction. Audited accounts must
be sent to CIMA within 6 months of the end of the financial year
or within such extension as CIMA may allow.

CIMA may exempt a private or mutual fund from audit
requirements for the whole or part of a financial year either
absolutely or subject to conditions.

14. Companies Act amendments
The Companies (Amendment) (No. 3) Act, 2020 came fully into

force on 1 March 2021 (with the majority of provisions in force
from 1 February 2021).
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This Amendment Act made the following amendments to the
Companies Act (2021 Revision):

e  The Customs and Border Control Service was added to the
list of entities which may request information from the
Registrar of Companies.

e Anew Part XV introduced a prohibition on bearer shares.
Bearer shares issued prior to the Amendment Act will
become void and the Court will not permit a company which
has been struck off from being reinstated where bearer
shares are in issue.

e Referencesto the Anti-Money Laundering Steering Group list
of equivalent jurisdictions in the beneficial ownership
provisions were replaced with referencesto jurisdictions that
are "designated as having measures for combating money
laundering and the financing of terrorism which are
equivalent to that of the Islands in accordance with section
5(2) of the Proceeds of Crime Law (2020 Revision)".

e The penalty provisions were removed from s279A (Request
to provide additional information) of the beneficial
ownership provisions.

e The beneficial ownership provisions were amended to permit
CIMA, on the request of the competent authority, to disclose
any information relating to a regulated company (or its
subsidiary) which is exempt from the beneficial ownership
requirements, where such company would be required to
provide the information if the beneficial ownership provisions
applied.

e Everycompany (other than an exempted company that does
not hold a licence to carry on business) is now required to
provide information to the Registrar of Companies on the
nature of business conducted by on an annual basis.

15. Virtual asset service providers

The Guidance Notes on the Prevention and Detection of Money
Laundering and Terrorist Financing in the Cayman Islands were
amended on 24 February 2021to replace Section 1of Part IXin
relation to virtual asset service providers.

At the same time, CIMA issued a Statement of Principles on
Conduct of Virtual Asset Services based on the following 12
principles:

e  Honesty and integrity

e  Fair treatment of customers

e  Protection of customer data

e  Protection and segregation of customer assets
e  Maintenance of security systems

e Due skill, care and diligence

e  Prevention, detection and disclosure of financial crimes
e  Conflict of interest and unfair dealings

e  Adequate resources

e  Full disclosure

e  Corporate governance and resilience

e  Compliance with regulatory Acts

On 5 February 2021, the Ministry of Financial Services issued a
notice advising the public that the enforcement provisions in the

mourant.com


https://www.mourant.com/
http://gazettes.gov.ky/portal/pls/portal/docs/1/13054991.PDF
http://gazettes.gov.ky/portal/pls/portal/docs/1/13054990.PDF
http://gazettes.gov.ky/portal/pls/portal/docs/1/13054990.PDF
https://www.cima.ky/approved-auditor
http://gazettes.gov.ky/portal/pls/portal/docs/1/13054493.PDF
http://gazettes.gov.ky/portal/pls/portal/docs/1/13054491.PDF
http://gazettes.gov.ky/portal/pls/portal/docs/1/13054491.PDF
https://www.mfs.ky/news/virtual-asset-enforcement-provisions-commenced/

Quick Fire

Updates

Virtual Asset Service Providers Act, 2020 came into force on 31
January 2021.

16. FATF monitoring

On 25 February 2021, the Cayman Islands was placed on the
Financial Action Task Force's (FATF) 'greylist' of countries which
are under increased monitoring in relation to their AML, CFT and
counter-proliferation financing (CPF) regimes. This list relates to
Jjurisdictions that are actively working with the FATF to address
strategic deficiencies in their AML/CFT/CPF regimes, and should
not be confused with the FATF 'black list' of non-cooperative
Jjurisdictions or the EU list of non-cooperative jurisdictions for tax
purposes.

The FATF acknowledged that the Cayman Islands has met 60 out
of 63 its recommendations, including all technical aspects of its
most recent inspection. It was also noted that the Caribbean
Financial Action Task Force (CFTAF)hasrated the Cayman Islands
as compliant or largely compliant with 39 out of 40 technical
compliance points. Nonetheless, the FATF determined that, as the
Cayman lIslands is a major financial centre with higher risks, it
should be held to a higher standard, stating that they expect
"commensurate measures from countries that have higher risks".

The three remaining action points, which the FATF assessed as
partly met, relate to enforcement by CIMA and the Regjistrar of
Companies, and to the prosecution of money laundering offences
by the Cayman Islands Bureau of Financial Investigations and the
Office of Director of Public Prosecutions. These are to be
addressed by January 2022 (and, in the case of evidencing
effective prosecutions, May 2022).

The Cayman Islands Government has committed to work with the
FATF and the CFATF to further strengthen the effectiveness of its
AML/CFT/CPF regime in order to meet the three action points
within the timeframe. CIMA has correspondingly confirmed that it
will continue to monitor regulated entities, taking prompt and
robust action where appropriate.

Notably, the FATF does not require the application of enhanced
due diligence measures to jurisdictions under increased
monitoring. However, member jurisdictions are encouraged to
take the listing into account in their risk analysis.

The Financial Crimes Enforcement Network (FinCEN) added the
Cayman Islands to its 11 March 2021 Advisory. Going forwards, the
EU may decide to add the Cayman lIslands to its AML high risk
lists. These developments could result in to Cayman Islands
structures having to provide enhanced due diligence in certain
circumstances.

17. Administrative fines for beneficial ownership failures

The Cayman Islands Ministry of Financial Services issued a press
release on 15 February 2021, advising that the Registrar of
Companies has begun imposing administrative fines for non-
compliance with beneficial ownership requirements.

As at 1 February 2021:

e 19 administrative fines of US$6,098 each have been levied
against companies following failures to comply with warning
letters. If such fines remain unpaid, or the company
continues in its failure to comply, the Registrar of Companies
will remove the company from the register.

e 18 warning letters have been sent to trust and corporate
services providers for failure to file restrictions notices where
companies have not provided beneficial ownership
information.

18. Amendments to CIMA's Regulatory Handbook

The following amendments to CIMA's Regulatory Handbook were
gazetted in March 2021:

e Revisions to Volume 1 - "External Relationships" section; and

e Revisions to Appendix DI (Dealing with requests for
assistance from an overseas regulatory authority) and D1.1
(Dealing with requests for assistance from a competent
authority).

This update is only intended to give a summary and general overview of the subject matter. Itis not intended to be compr ehensive and does not constitute, and should not be taken to be, legal advice.
If you would like legal advice or further information on any issueraised by this update, please getin touch with one of your usual contacts. You can find out more about us, and access our legal and

regulatory notices at mourant.com. © 2021 MOURANT OZANNES ALL RIGHTS RESERVED
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